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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

----oo0oo----

UNITED STATES OF AMERICA,
NO. CR. S-99-0433 WBS  

Plaintiff,

v. MEMORANDUM AND ORDER RE
DEFENDANT BAO LU’S MOTION TO
DISMISS BASED ON POST
INDICTMENT DELAY

BAO LU, et. al.

Defendants.

----oo0oo----

Defendant Bao Lu moves to dismiss the indictment as

against him for violation of his rights under the Speedy Trial

Act and the Sixth Amendment.

I. Procedural Background

Lu originally filed this motion to dismiss his

indictment on July 22, 2002.  In that motion, Lu argued that his

indictment should be dismissed as a result of: 1) the violation

of his Sixth Amendment right to a speedy trial; and 2) the

violation of his right to due process.  The court has orally on

the record denied defendant’s motion based on pre-indictment

delay.  This memorandum addresses only his claim of delay after
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indictment.  

In his supplemental brief on September 17, 2002, Lu

“recogniz[ed] the validity of the government’s argument that time

should be excluded from the date new counsel was appointed in

November 2001, up to and including July 1, 2002, in order to

provide new counsel reasonable time to prepare.”  (Def.’s Supp.

Mot. at 4:8-13.)  Lu currently contends that the speedy trial

clock started on July 1, 2002, and that his trial should have

commenced seventy days from that date, i.e. September 9, 2002.  

II. Discussion

A. Speedy Trial Act

The Speedy Trial Act requires that a criminal defendant

be tried within seventy days of his indictment.  18 U.S.C. §

3161(c)(1).  “If a defendant is not brought to trial within the

time limit required by section 3161(c) as extended by section

3161(h), the information or indictment shall be dismissed on

motion of the defendant.”  18 U.S.C. § 3162(a)(2).  Section

3161(h) contains several listed exclusions that toll the running

of the seventy days.  

Section 3161(h)(8)(A), excludes “any period of delay

resulting from a continuance granted by any judge on his own

motion or at the request of the defendant or his counsel or at

the request of the attorney for the Government, if the judge

granted such continuance on the basis of his findings that the

ends of justice served by taking such action outweigh the best

interest of the public and the defendant in a speedy trial.”  One

of the factors for the court to consider in determining whether

to grant a continuance is “[w]hether the case is so unusual or so
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complex, due to the number of defendants, the nature of the

prosecution, or the existence of novel questions of fact or law,

that it is unreasonable to expect adequate preparation for

pretrial proceedings or for the trial itself within the time

limits established by this section.”  18 U.S.C. §

3161(h)(8)(B)(ii).

Section 3161(h)(7) excludes “a reasonable period of

delay when the defendant is joined for trial with a co-defendant

as to whom the time for trial has not run and no motion for

severance has been granted.”  Under this provision, “an exclusion

[from the speedy trial clock] for one defendant applies to all

co-defendants.”  United States v. Butz, 982 F.2d 1378, 1381 (9th

Cir. 1993). 

On October 9, 2002, at the request of all six of Lu’s

co-defendants, this court continued the trial date in this case

to February 20, 2003.  In doing so, the court made findings

concerning the complexity and severity of the charges, the number

of defendants, and the apparent need of the parties for

additional time to prepare for trial.  Accordingly, the court

concluded that the need for continuance is compelling and

outweighs the interests of the public and the defendant in a

speedy trial.  

Because of the court’s finding, made at the request of

all of Lu’s co-defendants, the time between October 9, 2002 and

February 20, 2003 became excluded from the calculations under the

Speedy Trial Act.  See 18 U.S.C. § 3161(h)(8)(A).  Pursuant to 18

U.S.C. § 3161(h)(7), this delay may also be excludable as to Lu. 

Excludability under this section depends on whether the period of
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delay is “reasonable.”  Henderson v. United States, 476 U.S. 321,

326 (1986).  Hence, the pertinent question before the court is

whether applying co-defendants’ excludable time to Lu made the

resulting delay reasonable.

To determine the reasonableness of a delay under 18

U.S.C. § 3161(h)(7), the court must “gauge the reasonableness of

delay on a case by case basis, given the fact-bound nature of the

inquiry.”  United States v. Hall, 181 F.3d 1057, 1062 (9th Cir.

1999) (quoting United States v. Franklin, 148 F.3d 451, 456-57

(5th Cir. 1998)).  “In undertaking such analyses, courts look

particularly to ‘whether the delay was necessary to achieve its

purpose’ and to whether there was any ‘actual prejudice suffered

by the appellant.’” Id. (quoting Franklin, 148 F.3d at 456-57).  

This analytical framework must be applied to determine

the “reasonableness” of the delay between July 1, 20021 and

February 20, 2003.  Lu argues that this delay is unreasonable

because it was due to the “lateness of the disclosures” by the

government and other defense counsel.  (Def.’s Supp. Mot. at 6:7-

15.)  Lu also argues that he has suffered actual prejudice as a

result of stigma and anxiety, the inability to properly prepare

his defense due to incarceration, and the fading memories of

defense witnesses.  (Def.’s Mot at 12:22-14:5.)  

The continuance was not caused by any tardiness on the

part of the government.  If defense counsel had been proceeding

diligently in preparation for trial, the court is satisfied that
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previously denied a motion for severance filed by Lu.
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they would have had a reasonable time to review information

provided by the government.  The problem resulted primarily from

counsel for Lu’s co-defendants waiting until the last minute to

file several important pretrial motions.  Had the court insisted

upon going forward with the trial as scheduled in November, it

would have deprived the co-defendants of their right to effective

assistance of counsel.  

As this court previously expressed, the primary

purpose, indeed the sole purpose, of this continuance was to

provide counsel on both sides, particularly the defense, the full

opportunity to prepare for a highly complex trial.  Counsel for

Lu’s co-defendants have requested additional time to file pre-

trial motions, conduct discovery, and study the volumes of

evidence produced in discovery; and counsel for the government

has requested a reasonable period of time to respond the those

defendants’ belated motions.  

Lu has not presented any specific or persuasive

evidence of prejudice that will result to him from the

continuance.  He is in substantially the same position as the

other defendants who have requested the delay.  Although he has

not joined in their recently filed motions, he is just as likely

to benefit if those motions are granted.

No severance motion has yet been granted.2  By granting

a continuance, this court has also attempted to preserve a joint

trial in what promises to be a costly and time-consuming

proceeding.  See Hall, 181 F.3d at 1062.  (“The general purpose
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of section 3161(h)(7) is to facilitate the efficient use of

judicial resources by enabling joint trials where appropriate.”) 

In sum, the court finds that the applying this excludable delay

to Lu is reasonable under section 3161(h)(7).  

Accordingly, the court finds no violation of Lu’s

rights under the Speedy Trial Act.

B. Violation of Sixth Amendment

The Sixth Amendment requires that “[i]n all criminal

prosecutions, the accused shall enjoy the right to a speedy and

public trial.”  U.S. Const. amend VI.  However, “[t]he Speedy

Trial Act affords greater protection to a defendant’s right to a

speedy trial than is guaranteed by the Sixth Amendment, and

therefore a trial which complies with the Act raises a strong

presumption of compliance with the Constitution.”  United States

v. Baker, 63 F.3d 1478, 1497 (9th Cir. 1995); see United States

v. Nance, 666 F.2d 353, 360 (9th Cir. 1982) (“It will be an

unusual case in which the time limits of the Speedy Trial Act

have been met, but the Sixth Amendment right to speedy trial has

been violated.”). 

As discussed above, the delay challenged by Lu is

excludable and does not violate the Speedy Trial Act.  Such

compliance raises “a strong presumption of compliance with the

Constitution.”  Lu has made no arguments to overcome that

presumption. 

///

///

///

///
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IT IS THEREFORE ORDERED that defendant Bao Lu’s motion

to dismiss indictment based on post-indictment delay be, and the

same hereby is, DENIED.

DATED: October 17, 2002

                                   
WILLIAM B. SHUBB
UNITED STATES DISTRICT JUDGE


